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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 APR -1 7003

In the Matter of

Peninsula Communications, Inc.

Licensee of stations

KGTL, Homer, Alaska;
KXBA(FM), Nikiski, Alaska,
KWVV-FM, Homer, Alaska; and
KPEN-FM, Soldotna, Alaska.

Licensee of FM translator stations
K292ED, Kachemak City, Alaska;
K285DU, Homer, Alaska;

K285EG and K272DG, Seward, Alaska

Appellant licensee of FM translator stations
K285EF, Kenai, Alaska;

K283 AB, Kenai/Soldotna, Alaska;
K257DB, Anchor Point, Alaska;

K265CK, Kachemak City, Alaska;
K272CN, Homer, Alaska; and

K274AB and K285AA, Kodiak, Alaska

To: Chief Administrative Law Judge
Richard L. Sippel
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EB Docket NO. 02-2 1FEDERAL COMMUNICATIONS COMMISBION
OFFICE OF THE SECRETARY

File No. EB 01-IH-0609
FRN: 0001-5712-15
Facility ID Nos. 52152
86717

52145

52149

52150
52157
52158 and 52160

52161
52155
52162
52154
52148
52151 and52164

REOUEST TO REOPEN THE RECORD TO RECEIVE OFFICIAL NOTICE
MATERIALS.

1. Peninsula Communications, Inc. (“PCI”") respectfully submitsthe attached

information and requests that the record be reopened for the receipt thereof.

2. On March 10,2003, the Commission issued a Memorandum Opinion And Order, FCC

03-47, in connection with an order to show cause why the licenses for translator stationK272DG

and K285EG, Seward, Alaska, should not be modified to terminate previously granted waivers of

Sections 74.1231(b) and 74.1232(d) of the Commission’s Rules and Regulations. The Order
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SOUTHMAYD & MILLER g e

Washington. D.C. 20036
(202) 3314100
(202) 3314123 Fax

Apl’ll 1, 2003 Jeffrey D. Southmayd

jdsouthmayd@msn.com

Ms. Marlene H. Dortch
secretary
Federal Communications Commission
236 Massachusetts Avenue, NE,
Suite 110
Washington, DC 20002
Re  FM Translators
KZ85EG and K272DG, Seward, Alaska
Facility ID #'s 52158 and 52160
Dear Ms. Dortch;

Transmitted herewith, intriplicate, on behalf of The M Bible Institute of
Chicago is an FCC Form 345 application seeking an assignment of the licenses for FM
translator stations K285EG and K272DG, Seward, Alaska (Facility ID #'s 52158 and
52160), from Peninsula Communications, Inc.

The applicants seek expeditious processing of the applications since the
assignor, Peninsula Communications, Inc., will be forced to cease the operation Of the
stations in their present mode by May 9 2003 based on the attached Memorandum
Opinion And Order, FCC 03-47 (released on March 10, 2003), and with which Peninsula
will comply.

No fee accompaniesthis application due to the fee exempt status of the
assignee. The assignee's FRN is 0006791354,

Please contact the undersigned should you have any questions on this matter.

Very truly yours,
The Moody Bible Institute of Chicago

\

Jeffrey D. Southrﬂ@jﬂ/
Its Att@rney

Attachments
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Before the
Federal Commurteations Commission
Washington, DC. 20554

In re Peninsula Communications, Inc,

Order to Show Cause Why the Licenses for
Translator StationsK272DG and K285EG,
Seward, Alaska Should not be Modified

S’ et e’

MEMORANDUM OPINION AND ORDER
Adopted. March 4,2003 Released: March 10,2003
By the Commission:

I. The Commission has kefore. it the June 18, 2001, Protest and Opposition of Peninsula
Communication, Inc. (“Peninsula”) to the Commission’s Order to Show Cause why the licenses of
tramslator stations K272DG and K285EG, Seward, Alaska, (“Seward Transtator Stations”) should not be
modified, pursuant to Section 316 of the Communication Act of 1934, as amended,” and Section 1.87 of
the Commission’srules, ° to terminate previously granted waivers of Sections74.1231¢b) and 74.1232(dy’
of the Commission’s rules. * Also before us is a July 5, 2001, Opposition to Peninsula’s Protest and
Oppositioa to the Commission’s Order #o Show Cause filed by Phoenix Broadcasting, Inc., licensee of
KSWD{AM) and KPFN(FM) Sward, Alaska (“Phoenix”). In this Order, we deny Peninsula’s Protest
and Opposition and modify the Seward Translator Stations’ licensesto terminate the waivers of Sections
74.1231(b) and 74.1232(d), effective 60 days from release of this Order.

I. Background

2. The most appropriate and efficient means of providing additional FM service nationwide is by
creating opportunities for the establishment and development of full service broadcast stations.” FM
transiator stations provide supplementary serviceto areas that either are underserved Or receive service
limited by terrain.® Due to the potential competitive impact that translator stations can have on FM radio
broadcast stations and the development of full service radio in less populated areas, the Commission
authorizes FM translators on a secondary basis only under rules that restrict their service, ownership,

t47US.C. § 316

247CFR.§ 187.

'1d §74.1231 {b) and 74.1232 {d).

* See Peninsula Communications /nc. 16 FCC Red 11364 (2001) (“Orderte Show Cause’’)

3 See amendment oF Part 74 of the Commission’s Rules Concerming FM Translator Stations, Report and Order, 5
FCC Red 1212,7215 (1990) (“Translator R&Q"”), modified, 6 FCC Red 2334 (1991), recon. denied and clarified, 8
FCC Red 5093,5094 (1993) {“ Iranslator MO&D™).

¢ See Translator R&O, 5 FCC Red at 7212-13; Transiator MO&Q, 8 FCC Red at 5093.
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sources Of financial support, and program origination? In 1990, the Commission substantially amended
these rules to e¢nsure that FM translator stations serve their intended secondary rale. At iSsUe in thiS case
are Sections 74.1231(b) and 74.1232(d), which provide that an other-area or non-fill-in translator station
may only retransmit a commercial FM station signal that is received directly off-ai? and that an
authorization for such a translator station will not be granted to any person interested in or connected with
the translator’s primary commercial FM station? A primary station is the full service station whoss
signal a translator retransmits. An other-area ar non-fill-in transiator is one whose coverage contour
extends beyond the protected service contour of its primary station.

3. The Commission may grant a waiver of its rules for good cause.” Waiver of a Commission
rule is appropriate if: (1) special circumstances warrant deviation from the general eute; (2) waiver will
not undermine the policy served by the rule; and (3) deviation fram the rule will serve the public
interest.'’  The Commission will favorably consider requests for waiven of Sections74.1231(b) and
74.1232(d) for translators that provide serviceto a white area, i.e., an area outside the coverage contour of
any full-time aural broadcast service.” A showing of service to a white area generally isrequired in order
for a commercial primary station to own another-area translator.” The Commission has rejected the
contention that waiver of the ownership restrictions set forth in Section 74.1232 of the Commission’s
rules also should be presumptively available for the provision of FM translator service to “underserved”
areas, defined as areas receiving fewer than five full-time aural services.™

4. Peninsula s the licensee of the Seward Translator Stations and the prinary full service stations
that those translators rebroadeast KPEN-FM, Sofdotua, Alaska, and KWW-FM, Homer, Alaska. The
Seward Translator Stations are located outside the protected service of their primary stations and recuire
non-off-air delivery systems to rebroadcast the signals of those stations. At the time tre applications for
construction permits for the Seward Translator Stations were filed, KSWD (AM), Seward, Alaska,
provided the only primary broadcast service to Seward. Thus. both Seward Translator Stations are non-
fill-in translators that do not serve (and have never served) any white area. On February 18, 1992, the
staff granted Peninsula’s original construction permit applications for the Seward Translator Statias and
granted waivers of the eligibility and signal delivery requirements set forth m Sections 74,123t(b) and
74.1232(d)."* The staffnoted that Peninsula reported that Seward wes a somewhat isolated area for radio
due to the mountainous terrain and that e Seward Translator Stationsm i d provide a mrch needed first

"See TranslatorR&O, 5 FCC Red at 7212 (citing Amendment of Pan 74 of the Commission‘s Rules and Regulations
to Permit the Operation of Low Power FM Broadcasting Translator and Booster Stations, Reporr and Order, 20
Rad. Reg. 2d (P&F) 1538, 1541 (1970)).

* The Commission cancluded that off-airreception should be adequate for most ranslator operationsand that any
further relaxation of this policy “would be inconsistent with the role of FM translators as a secondary service not
intended to supplement the services provided by radio broadcasters.” Translator R&O, 5 FCC Red at 7221.

* The Commission imposed this restriction to promote the establishment of fll service FM broadcast stations. /4. at
7215.

® See 47 CFR. § 1.3;see also WAIT Radio v. FCC, 418 F.2d 1153, 1157(D.C. Cir. 1969)(“WAITRadio”).

" See Northeast Cellular Telephone Company, L.P., et al., v. FCC, 897 F2d 1164, 1166 (D.C. Cir. 1990)
{(“Northeast Cellular”);see abo WAIT Radio, 418 F.2d at 1157, 1159; Capital Cities/ABC, Iac., ET. al., 11FCC Red
5841, 5872-73, 5898 (1996).

12 See TranslatorR&Q, 5 FCC Red at 7213-14, 7220-21: Translator MO&O, 8 FCC Red at 5094-95.
B See Translator Report and Erder, 5 FCC Red ai 7216

“Seeid. ai 7215-16; Translator MO&(O, 8 FCC Red at 509495,
5 Letter to Peninsula Commumications, Inc., Ref. No. 8930-MER (Chief, Auxiliary Services Branch, Audio
Services Division, Mass Media Bureau, Feb. 18, 1992).
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commercial FM service. The staff found that off-air broadcast signals were not readily available in
Seward and, relying on Wrangell Radic Group,’® determined that waivers were justified. It noted the
Commission’s “special concern for the availability of broadcast services in Alaska” and the number of
people who would receive programming.'” On February 1, 1993, the staff granted Peninsula’s
applications for licenses to cover the construction permits for the Seward Translator Statias.

5. When reviewing Peninsula’s November 1995 and September 1997 renewal applications for
the Seward Translator Stations, the Commission determined that continuation of the waivers of 47 C.F.R.
§ 74.1232(d) was not warranied and granted the renewal applications conditioned on assignment ofthe
licenses to unrelated parties in order to bring the stations into compliance with the Commission’s FM
translator rules.'® Peninsula filed an appeal ofthe February 2000 MO&O Wit the United States Court Of
Appeals for the District of Columbia Circuit. Peninsula also filed a pleading with the Commission. The
Qourt dismissed tre Peninsulaappeal without prejudice to retiling following te Commission’s resolution
of the issues pending before the Commission. In the Order to Show Cause, the Commission dismissed
Peninsula’s newly filed pleading, granted the Sewad Translator Stations’ renewal applications,” and,
finding that Section 316 of the Act afforded the most direct and expedient means of resolving outstanding
matters, ordered Peninsula to show cause why te Seward Translator Stations licenses should not be
modified, pursuant to Section 316 of the Act and 1.87 of the Commission’s rules, to discontinue the
previously granted waivers of 47 C.ER. 74.1231(b) and 74.1232(d). The Commission afforded
Peninsula thirty days to file a written protest to the proposed license modifications. On June 18, 2001,
Peninsula filed a “Protestand Opposition Order to Show Cause for Modification of Licenses,” in which it
opposed the proposed license modifications and requested a hearing priorto any Commission action. On
July 5, 2001, Phoenix, the licensee of the only AM and FM full service stations in Seward, filed an
opposition © Peninsula’s pleading asserting that the Commission should medify the Seward Translator
Stations’ licenses to discontinuethe waivers 0f47 C.F.R. Sections 74.1231(b), 74.1232(d).

I1. Discussion

6. Pursuant to our authority, under Section 316 of the Act and Sections 1.87 and 74.1232¢h) of
tte Commission’s rules, to modify any license if we determine that such action will promote the public
interest, convenience, and necessity, we modify the Sewad Translator Stations’ licenses to terminate the
waivers of Sections 74.1231(b) and 74.1232(d). Continued waivers of Sections 74.1231(b) and
74.1232(d) are not warranted because: (1) the facts upon which the staff waiver was based have changed
materially; (2) Section 74.1232(h) specifically contemplates the termination of Section 74.1232(d)
waivers as a result of changed circumstances; (3) these waivers undermine the policy objectives of

% See Wrangell Radio Group, 75 F.C.C. 2d 404 (1980) (“Wrangell").

" In #rangli, the Commission granted rule waivers for the operation of 10-watt television translators in remote and
isolated Alaskan communities where there was no off-air television programming available. The Commission noted
that there are numerous small, isolated, and remote villages in Alaska, many of which are more than 509 mites apart,
and that television broadcast signals are not readily available off-air in most Alaskan communities. 75 F.C.C. 2d at
405,407,

** See Letter to Jeffrey D. Southmayd, E(). ,Ref. No. 1800B4-AJS (Acting Chief, Audio Services Division, Mar. 4,
1996; Letter ta Jeffrey D. Sowthmayd, Esq., Ref. No. 1300B4-AJS (Chief, Audio Services Division, Sept. 1,
1996); Letter to Jeffrey D. Southmayd, ESq. Ref. No. 1800B3-BSH (Chief, Audio Services Division, Nov. 6, 1997);
Peninsula  Communications, Inc., 13 FCC Red 23992 (1998) (“December 1998 MO&O™); Peninsula
Communications, frrc., 15 FCC Red 3293,3295 {2060) (February 2060 MO&0). In the February 2000 MO&O, the
Commission also found that continued waivers of47 C.F.R. § 74.1231(b) were not Warranted.

 The renewal application proceeding is now final. For a complete history of this proceeding, see Order to Show
Cause,16 FCC Red at 11365-70.
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Sections 74.1231(b) and 74.1232(d); and (4) continuation of the rule waivers would result in
discriminatory application of the Commission’s rules.

7. Changed circumstances in Seward since the grant of these waivers support their termination at
this time. In February 1992, the staff noted that: (1) Peninsula asserted that the Seward Translator
Stations would provide a much needed first commercial FM service to the community; (2) the
Commission was concerned about the availability of broadcast services in Alaska, and (3) broadeast
signals were not readily available off-air in Seward. In February 2000, the Commission granted the
application for a license to cover the construction permit of station KPFN (FM), Seward, Alaska (File NO.
BLH-990125KE). Seward is now served by full service AM and FM radio stations. Therefore, the basis
for these waivers no longer exists and their continuation is unwarranted. We note that the Seward
Transtator Statios” Section 74.1232(d) waivers are subject © the condition set forth in Section
74.1232(n) that permits the Commission to terminate such waivers upon sixty days written notice if
changed circumstanceswauld have prohibited grant of the initial authorization.”

8. Peninsula asserts that, after station KFFN (FM) commenced broadcast operations.” the
Commission granted the Seward Translator Stations’ licenses to operate pursuant to the subject rule
wajvers in January 1999 and granted in May 2001 the stations’ renewal applications sithout taking any
action against the waivers. Peninsula contends that there have been no changes in the number of
broadcast stations opting in Seward and no changes in the Commission’s translator rules and policies
since January 1999 or May 2001 that would justify modification of the Seward translators’ licenses by
terminating the subject rule waivers. We reject Peninsula’s selective and otherwise flawed parsing of the
record and conclude that it has failed to raise a substantial and material question of fact as to whether the
proposed modifications of the Seward Translator Stations’ licenses are in the public interest. To the
extent that the Commission has revisited these 1992 and 1993 waivers, it has consistently focused on the
possibility that changed circumstances may require their termination. Prior to KF’FN (FM) becoming
operational, we specifically noted that it might he necessary to “constder whether the circumstances under
which the waivers were granted have SO changed as to warrant termination of the Seward translator
operations™?” If also appears that the Commission was unaware of the filing by Glacser, several days
before the 1998 MO&O was adopted, which advised the Commission of the commencement of program
tests by KPFN(FM). Moreover, the KPEN(FM) license application and fee were received by Mellon
Bank on January 25, 1999, two months after adoption of the December 1998 MO&Q. Plainly, the
routine staff grants®® on January 27 and 28, 1999, of licenses to cover minor changes in the Seward
Translator Stations occurred without consideration of the impact of the receipt of the KPFN (FM) license
application by the Commission several days earlier. Finally, Peninsula’sd an c e on the May 2001 Order
to Show Cawse is misplaced. In this action the Commission explicitly ordered Peninsulato show cause
why the Seward Translators Stations’ licenses should not se modified to discontinue the subject
waivers?*  The Commission stated that it betieved that this atforded the most direct and expedient mearns
of resolving this matter.

™ See 47 C.F.R. § 74.1232(h) (any authorization for a FM translator station whose coverage contour extends beyond
the protected contour ofthe commercial preimvary statiom thet iS 1SSued to en applicant who B the 1 i e e ofthe
commercial primary FM radio broadcast station will be issued subject to the condition that it may be terminated at
any time, upon not less than sixty days written notice, where the circumstancesin the community or area served are
so altered as to have prohibited grant of the applicationhad such circumstancesexisted at the time of its filing).

% On November 13, 1998, Glacier natified the Commission that KPFN(FM) had cammenced program tests,
2 13FCC Red at 23999.
» See License Authorizations issued January 27 and 28, 1999 (File Nos. BLFT-19981022TC-TD})

* Peninsula had argued, citing 47 US.C. § 309(k) (I), that the Commission was required to grant its renewal
applications mmconditionaliy and had no authority to terminate the subject waivers or terminate opetating authority
in the context of that renewal proceeding.
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9. Waivers of Commission rules must not undermine the policy objectives of those rules which
the Commission has determined serve the public interest.* We find that the Sewad Transtator Stations’
waivers of Sections 74.1231(b) and 74.1232(d) adversely affect the operation of local full-service FM
radio broadeast stations by impermissibly expanding e service area of a non-local primary station.”
Here, adherence to the rule will promote local full-service radio service?” White area waivers are
consistent with these policies; waivers to areas served by two full service tadio Stations are nat.”®
Additionally, continuation of these waivers would result in the Seward Translator Stations being treated
differently than other similarly situated non-fill-in translators without justification.’* Therefore,
modification of the Seward Translator Stations’ licenses to terminate these rule waivers is in the public
interest.

10. Peninsula asserts that there is no evidence in the Commission’s records to indicate that the
operation of the Sewad transiators causes econemic harm 1 any other broadeast station in the Seward
radio market. We conclude that Peninsula has failed to raise a substantial and material question regarding
whether the proposed modification of licensesis warvanted. Phoenix statesthat, during a previous i ——
renewal proceeding, the licensee and permittee of stations KSWD{AM) and KPFN(FM) asserted that
competition from the Seward translators made it difficult for station KSWD{AM) to survive and prosper
in the small community of Seward, that the Seward translators would threaten the financial viability of
station KPEN({FM), and that the Seward translators were taking between $4,000 and $6,000 per month in
radio revenues out of Seward, a community of fewer than 3,000 people with limited sources of
advertising revenue?’ Phoenix now contends that the Seward translators continue to have an adverse
economic impact on Seward’s full service stations because they siphon substantial advertising revernies
out of Seward which would otherwise be available to support the fuil service stations. Peninsula has not
disputed the claim that €he Seward translators generate $4,000 to $6,000 per month from Seward
advertisers. We find that permitting Peninsula to continue the Seward translators current operations
pursuant to walven of 47 C.F.R. 74.1231(b) and 74.1232(d) would be a clear detrirvent to full-service
broadcast stations licensed to Seward, given the size of the market.

11. Peninsula also asserts that termination of the Seward Translator Stations’ rule waivers would
farce these stations. which have a significant number of listeners, to cease operations and would result in
a significant loss of broadcast service to Seward. Peninsula’s arguments in this regard are unavailing and
fail to raise a substantial and material question of fact regarding whether the proposed license
modificationsserve the public interest. The Commission contemplated such a loss of tranislator service to

* See WAIT Radio, 418 F.2d at 1157; see afso supra note 6

* Modification of our rules to permit the expansion of AM mice through the use of translators would be
inconsistent with our basic FM allotmentscheme. Translator R&Q, 5 FCC Red at 7215; Translator MO&O, 8 FCC
Red at 5094. The rules which generally limit AV translators to re-broadcasting off-air signals are designed to
eliminate disincentives for service by full-service radio broadcast stations in instances where sufficient community
interest exists for additional services, but where the existence of “‘otherarea’ translators financed by primary stations
woulld work to limit the economic Viability of such stations. See Translator MO&Q, 8 FCC Red at 5098,

¥ The public interest is best served by promoting the broad distribution of full service FM radio broadcast stations.
Tramsiator R&O, $ FCC Red at 7215; Transiator MO&QO, 6 FCC Red at $094.
% See supra at 4y 2,3

» See Melady Music. nc. v. FCC, 345 F.2d 730 (D.C. Cir. 1965) (the Commission must trear simitarty situated
parties alike unless it explains its reasons for differential treatment in light of the purposes of the Communications
Act).

”See Phoenix Opposition at 5-7; see also December 1998 MO&0, 13 FCC Red at 23991; February 2000 MO&O,
15 FCC Red at 3295.
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the public when it created a service that is permitted to operate on a secondary basis only, and adopted
rules that impose strict FM transtator eligibitity service and waiver Standards. Section 74,1232(h), which
permits the termination of certain translator authorizations based on changed circumstances, codifies this
policy with regard to white area waivers. Therefore, this loss of translator service is rot a special
circumstance but an outcome specifically contemplatedby the rules.

12. Peninsula’s protest to our proposed modification of the Seward translators’ licenses is subject
to the requirements of Section 309 of the Act for petitions to deny.” Therefore, Peninsulla is entitled to a
hearing only if i presents a substamtial and material question of fact as to whether the proposed
modification serves the public interest.” The record establishes that KPFN(FM) has operated as a
licensed station in Seward since February, 2000, and that AM and FM service is now readily available in
Seward. As an initial licensing matter, the Commission would not have waived its rules in these
circurnstances to grant an other-area FM translator station construction permit to Peninsula Section
74.1232(h) contemplates the termination of an FM translator station authorization in precisely this
situation. Moreover, our order to terminate operations complies Wilh the sixty-day notification period
codified in this subsection. We conclude that Peninsula has failed to raise a substantial and material
question Of fact regarding whether the proposed modification Of the Sward Translator Stations’ licenses
is in the public interest. Accordingly, we deny Peninsula’s request for a hearing.

13. Peninsula’s Protest is denied. Pursuant to Section 316 of the Act and Sections 1.87 and
74.1232(h) of the Commission’s rules, we modify the Seward translators’ licenses to terminate the
waivers of Sections 74.1231(b) and 74.1232(d), effective 60 days from release of this Qrcer. Thereafter,
Peninsula must operate the Seward Translator Stations in accordance with their modified licenses and, if
it is unable © do so, it must terminate operations immediately.” Within 60 days from release of this
order, Peninsula must file with the Secretary of the Commission, with a copy to the Chief, Media Bureau,
an affidavit executed by an officer or director certifying that the Seward Trarslator Stations are operating
in compliance with their modified licenses and stating how such compliance was achieved, or certifying
that the Seward Translator Stations have ceased operations.

H1. ORDERING CLAUSES

14. Accordingly, 1T IS ORDERED, that Peninsula Communications, Inc.’s June 18, 2001
“Protest and Opposition order to Show Cause for Modification of Licenses” ISDENIED.

15. IT 1S FURTHER ORDERED, that pursuant to Section 316 of the Communications Act of
1934, as amended, and Section’s 1.87 and 74.1232(h) of the Commission’s ruies, the licenses for
translator stations K272DG and K2335EG, Seward, Alaska ARE MODIFIED to terminate the waivers of
Sections 74.1231(b) and 74.1232¢d) of the Commission’s rules, effective sixty days from relesse of this
Order.

16. IT IS FURTHER ORDERED, that no later than sixty days after release of this Order,
Peninsula SHALL FILE with the Secretary of the Commission, with a copy to the Chief, Media Bureau,
an affidavit signed by an officer or director indicating: (1) that stations K272DG and K285EG, Seward
Alaska are operating in compliance with their modified licenses and in compliance with Sections
74.1231(b) and 74.1232(d) of the Commission’s rules and stating the basis on which such compliance

» See 47TUS.C. § 316(a) ); see also 47 CF.R. § 1.87(d).

% see 47 U.S.C.§ 309(d), (e);see also Amendment of Section 73.606(h), Table of Alloiments, Television Broadcast
Starions (Crandon, Wisconsin), 3 FCC Red 6765 {1998y, Paou! and Narcy Schumacher, 3 FCC Red 7148 (1988),
recon. denied, 4 FCC Red 3605 (1989).

3 See Order ro Show Cause, 16 FCC Red at 11370.
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wes achieved, or (2) that stations K272DG ad K285EG, Seward Alaska are unable to operate in
accordance with their modified licenses and have terminated operations.

17. IT IS FURTHER ORDERED that the Media Bureau SHALL SEND, BY CERTIFIED
MAIL, RETURN RECEIPT REQUESTED, acopy of this Memorandum Opinion and Order 1U;

Peninsula Communications, In¢.
cfo Jeffrey D. Southmayd, Esquire
Southmayd & Miller

1220 19" Street, N.W., Suite 400
Washington,D.C. 20036

Peninsula Communications, ine.
Post Office Box 109
Homer, Alaska 99603

Phoenix Broadcasting, Ine.

¢/o David Tillotson, Esquire
46D6 Charleston Terrace, N.W.
Washington, D.C. 20007

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary




Faderal Communications Comm izsion

Washington, D.C. 20554
FCC345

APPLICATION FOR TRANSFER OF CONTROL
OF A CORPORATE LICENSEE ORPERMITTEE
OR FOR ASSIGNMENT OF LICENSE OR

Approwd by CMB
30600075

PERMIT OF TV OR FM TRANSLATOR STATION

OR LOW POWER TELEVISION STATION

FOR |
C

S |

3

FOR COMMISSION USE ONLY
FILENO.

Legal Name of the Licensee/Permittee
Peninsula Communications, Inc.

Mailing A ddress
P. O.Box 109

City State or Country (I foraign address) ZIP Code
Homer Alaska 99603

Telephone Number (include area code)

E-Mail Address ( i available)

OINS2S-75SL

kwavefm@xyz.net
Call Sign Facility Identifier
K285EG 52158

2. | Contact Representative Gf other than licensee/pemittes) Fim or Company Name
Jeffrey D. Southmayd Southmayd & Miller
Tekphone Number (include area code) E-Mail Address (if available)
(202) 331-4100 jdsouthmayd@nsn.com
3. If this application has been submitted withsut a fee, indicate reaponfor feeexemption (see 47 CER. Section 1.1114):
D Governmental Entity - Noncommercial Bducaticnal Licernses D Other _
4. Were my ofthe authorizationsttet are the subject ofthis application obtained through the D Teas .No

Commission's competitive bidding procedures (see 47 CE
73.5001)?

If yes, list pertinent authorizations in an Exhibit.

AN previous editions obsolete.

R. Sections 1.2111(a) and

Exhibit No.
n/a

F CC 345
Jarmaary 2001
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NOTE: In addition to the information called for in this section, an explanatory exhibit providing fall particulars must be
submitted lor each question lor whidh & "*No™" response {s provided.

Section] - Assignor/Transferor

1. Certification. Licsnsee/permittes certifies H®L it has answered each question in this .Yeg DNO
application based on its revisw of e application instructions and wotksheets. Licensee
further certifiss that where it has made an affirmative certification below, this certification
constitutes ifs representation that the application satisties eash of the pertinent standards
and criteria set forth in the application instructions and warkshests,

2. Application for (dhedkenty one box for A and B):

A. - Consent to Agsignment

|:| Amendmentto pending application

|:| Consentto Transfer control

If an amendment, submit as an Exhibit a liging by Section and Cuestion Exhihit No
Humber of the pations of the pending application that are being revised.'
3. |Legal Name of the Assignor/Transferor

Peninsula Communications, Inc.

Mailing A ddress

P. O.Box 109

City State or Country (if foreign address) ZIP Cock

Homer Alaska 99603

T@“ﬁ%“ﬁ?’.’% giclude area code) El‘(h%mal%gfﬁl@fxaﬁ%! ilbée

Eﬁ%’it No,

4. | Contact Representative (if ather than assignee)

Jeffrey D. Southmayd

Fim or Compay Name

Southmayd & Miller

lephene Number mclude area code)
Feriagckit

5 jdsontimaydi@msh.com

Bxhibit No.
n/a
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Character [xsues.  Licenssefpemities ocrtifivs that ncither lioense/permitiee not any [ ves [
pazry ta the application has o has had any interest in, or connection with:
4. @ny broadcast gpplicatien in my proceeding whem sharacter issues were keft
meesotved o wore resobved adversly spainet the spplicery or pacty to the
spplication; ot :
b any pepding Weoadoast spplication i3 nhich charseds iraws have buos raiaed,

See Exp.anslicny
m Zapkitke

%. Adverse Fimdinge  Licaset/permitice cortifios thal, with repeck 1o the .-y“ EN» See Hxptanatiorn
Hoanme/pormitee apd wny paty 1o fae Applioation, no adverse finding has besn made, nov ir. Behuba Na.
has adwerse final wtion been taken by sny comt v admingtrative body in a civil or
crivtinal preceding brought undes the peovisions of wy o related o e following: wyy
felony; mam medis- relaiad antitrest or wndfair oonpetition; frandulen: sistlements to
mother govarnizent upit; or dscrimination.

Lecal Poblic Nolice.  Liossec/petmittee certifics that it us or will somply widh te .Yes DNo
public nutice requicsments of 47 CFR. Secticn 73,3380,

-

10. Amction Awthorization. Licensee/peymiited cortifles that mope ihan five yeas have D?,, E];.g,; Sor Haphaoation
pavced sinoe the ismance of e constncbon permi for dbe station bemg ir. Fxhibd 1,
ascieredransthrred, where that permit was eoquiced in a0 suction heough the we of s I A
vidding cosdit or other specisl messure.

1. Anti-Dreg Abuse At Certifention. Licenmo/pormitioe certifies that neither Hoenave! .Y.,.g Dm
permitlow wor dy paEy 1o the spphication i subject o denial of federad benalits pursnant
to Section 5301 of the Anti-Dug Abose Act of 1988, 21 US.C, Section 842,

1 zesily that fhe statements in this spphiestion are true, cootplete, wnd camert to the bet of mylmowledoe and belief, and are made
in good faith. 1 admowledge that all centifications and sttached Pxchibits are convidered material repre sentations.

Typed ox Printsd Name of Pervon Signing Typed ox Printed Tifle of Person Signing )
| David Becker President

8 “ Dite
A W March 28, 2003

WILLFUL FALSE STATEMENTS ON THIS FORM ARE FUNISHAELE BY FINE AND/OR IMPRISONMENT
3.5, CODE, TITLE 18, SECTION 1001}, AND/OR REVOCATION OF ANY STATION LICENSE OR CONSTRUCTICON
FERMIT (U8, CODE, TITLE 47, SBCTION 31%a)1)), AND/GR FORFEITURE U8, CODE, TITLE 47, SECTION 5%,

FLOMS (Fagu D)
farmar p 2307




NOTE: In addition to the information called for in this section, an explanatory exhibit providing full particulars must be
submitted for each question for which a"Ne" respense is provided.

Section I - Assignee/T'ransferee

1. Certification. Assigneefiransfsrse certifies that it has answered eash question in this [ ves] o
application bared on &K review of the application instructions and sockshests.
Assignee/transferes further certifies ok where it has made an affimative certification
beiow, this certification constitutes its representation that the application satisties each of
the pertinent standards and criteria set forth in the application instructions and

worksheets.

2. | Legal Name of the Assigreetransieres
The Moody Bible Institute of Chicago

Mailing Address
820 North LaSalle

Gy
Chicago

If more than one transferee, submit the information requested in question 1. for each

transferee.

State or Comntry (if forsign address) 2P Code
llinois 60610
d Telephone Number (include area code) | E-Mail Address (if availzble)
312-329-4301
Exhibit No.

n/a

3. |Contasct Repressntative (if other then assignee)
Jeffrey D. Southmayd

Fim or Cempany Name
Southmayd & Miller

Telephone Number (irclude area code)
202-331-4100

EMail Address (if available)
jdsouthmayd@msn.com

4  Nature of Applicant. Asignee/transtacee is:

[] an ndividual

D a limited partnership

a. [f "other," describe nature of transferee in an Exhibit

5 Agreements for Sale/ Transfer of Station. Assignee/Teansferes certifies that:

a. thewritten agreements in the licenses/permittee's station records embody the complete
and final agreement for the sale of #e station(s) which are to te assigred; and these

|:| a general partnership

. a not-for-profit corporation

D a for-profit corporation
[] alimited liability ccmpeny (LLE/LC)
D other

b. agreements comply fully with the Commission'srules and policies.

Exhibit No.
n/a
. Tes l:l g |Sece Explanation
in Exhibit No.
n/a
FCGC 345 (Page 4)

Jarary 2001
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10.

11,

12.

Character Issues. Assignee/Transferee certifiesthat neither assigneeftransferee nor my

party to the application has or has had anv interest in or connection with.

a. my broadcast application in any preceeding where character issues were left
unresolved or ware resolved adversely against the applicant or party to the
application; or

b. my pending broadcast application in which character issues haw been raised.

Adverse Findings. Assignee/Transferee certifies that, with respect to the
assigneeftransferes and any party to the application, no adverse fmding has k e n made,
nor hag an adverse final action been taken by any court or administrative bedy in a civil or
criminal proceeding trought under the provisions of any law related to the following: my
felony; mass media-related antitust or ufair competition; fraudulent stzements to
another governmental unit; or discrimination?

Alien Ownership and Control. Assignee/Transferee cedities ek it complies with tre
provisions of Seotion 310 of the Communications Act of 1934, as mended, relating to
interests of aliens and foreign governments.

Financial Qualifications. Assignee/Transterse certifies that sufficient net liquid assets

are on hand or are available from committed sources to consummate the transaction and
operate the station(s) for three months.

Rebroadcast Certification. For applicants proposing translator rebroadeasts who are not
the licensee of the primary station, he applicant cedities that written authority has been
obtained from the licensee of the station wh o a programs are to be retransmitted.

a. Applicant certifies that it is not the lizensee or permittee of the commercial primary
station being rebroadcast and that neither it nor any parties to the applicationhave
any interest in or sonrection with the commercial primary station being rebroadcast?
See 41 C.F.R. Section 74.1232(d).

b. Applicant cedities that the coverags contour of the translator station will not extend
beyond the protected contour of #€ commercial primary stationbemgrebroadcast.

NOTE If Noto a. and b., and no waiver has been requested in an Exhibit, this
application is unacceptable for filiny. See 47 C.FR. Section 74.1232(d).

If No t0 a and Yes to b. applicant is prohibited from receiving any support, before or after
construction, either directly or indiectly from the commercial primary station being
rebroadcast or from my person or entity having any interest whatsoever, or my
connection with the primary FM station. Interested and connected partks include group
owners, corporate parents, shareholders, officers, directors, employees, general and
limited partners, family members and business associates. See 47 C.FR. Section
74.1232(e).

The applicant, if for a commercial FM translator station with a soverage contour
extendmg beyond the protected contour of the commercial primary station being
rebroadcast, certifies that it has not received any support, before or after constructing,
directly or indirectly, from the licensee/permittee of the primary statian or any person with
an interest in or connection with the license or permittee of the primary station, except
for technical assistance as provided for under 47 C.F.R. Section 74.1232(e).

FCOC 345 (Page 5)
January 2001

.Yes DNO

-Yes DNo

.Yes l___l No

.YesDNO

D s DNO

S
|:| Y&D No
L IR

DYes DNO
- NIA

DYas DNU

N/A

See Explamtion
in Exhibit No.
n/a

e

Ln/a |

Ses Bxplamilion
in Exhibit No.

See Explanation
in Bxnibit No.
n/a

B

ce Exhibit No. 1

See Explanation
in Bxhisit No,
n/a

See Explanation
in Bxhibit No.
n/a

See Bxplamation
in ExhibitNo.
n/a




13. Auction Authorization. Assigree/Transfsree certifies that where less than five years DYesDNo See Explanation
have passed siwe the issuaree of the construction permit and the permit had been in Exhibit No.
acquired in an auction through tte use of a bidding credit or cther special msasre, it - N/A n/a

would qualify for such credit or other special measure.

14, Anti-Drug Abumse A d Certification. Assigrnesfransfecse cortifierthat neither assigrss - Yes|:| No
nor any party to tre application is sibjeet to denial of federal benefits pursuant to Section
5301 ofthe Anti-Drug Atuse Act of 1988.21 U.S.CSection 862.

15. Equal Employment Opportunity (EEO). If the applicant proposes to employ five or DYeg DNO . N/A
more full-time employees, applicant certifies that it is filing simultaneously with this
applicationa Model EEO Program Report on FCC Form 396-A.

1 certify that the statements in this application are true, ol 1o ttzt  of myknowledge and belief, and are made
I {Eatt T Xk  bdge tht Al afi ti 1 dtw k] ity are considered material representations. = w« ry
of any p_r;...Li_r frequency as against the regulatory power of the United Stales becawe of the previous use
i o«rs e, aud t Wl o1t 1 & ith tt i lic kit (See Section 304
=nded.)
Typed or Printed Name of Person Signing Typed or Printed Title of Person Signing
t C Neff Vice Pr
Signatu Date
March 28,2003
W’JLI.M FALSE STA TS ON THISFORM ARE PUNISHABLEBY FINE AND/ORIMPRISONMENT

(U.S. CODE, TITLE 18, SECTION 1001),AND/OR REVOCATION OF ANY STATION LICENSE OR CONSTRUCTION
PERMIT (TJ.8. CODE, TITLE 47, SECTION 312(a)1)), AND/OR FORFEITURE{U.S. CODE. TITLE 41. SECTION 503).
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EXHIBITNO. 1

Peninsula Communications, Inc. is donating the licenses and assets for FM
translator stations K272DG and K285EG, Seward, Alaska, to The Moody Bible Institute
of Chicago. Moody will replace the current stations rebroadcast on the translators with
its owned and operated noncommercial, educational station, WJCG (FM), Monee,
Ilinois. Moody will file applications to modify the licenses for the two translators to
become noncommercial, educational FM translator stations, subject to the consummation
of this transaction. Peninsula has granted Moody permission to file these license
modification applications.

Peninsula has been ordered by the Commission to terminate the present operation
of these translators no later than May 9,2003. See, Memorandum Opinion And Order,
FCC 03-47, released on March 10,2003. This is the result of a modification in the
licenses for the two translators that terminates the waivers of Section74.1231(b) and
74.1232(d) of the Commission’s Rules and Regulations pursuant to which the translators
have operated since the institution of their operation. The subject assignment of the
station licenses and assets is being undertaken in order to allow the translators to continue
the service that they provide to the community of Seward, Alaska, through the
rebroadcast of noncommercial, educational station WJCG (FM).

Upon the consummation of this transaction, Peninsula has agreed to donate funds
to Moody for the costs and expenses associated with the operation of the translators.

Peninsula is the subject of a show cause proceeding whether the licenses for its
broadcast stations should be revoked or otherwise modified. See, In the Matter of
Peninsula Communications. Inc. in EB Docket No. 02-21. The matter is currently
pending before Chief Administrative Law Judge Richard L. Sippel. The subject licenses
are included in that proceeding.
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Before the -
Federal Communications Commission g o
o

In the Matter of ) EB DocketNo.OZ-Zl( ~ - r‘;.,)

) = —
Peninsula Communications, Inc. ) 8 s <

) File No. EBO1-IH-0609 s ] M
Licensee of stations ) FRN: 0001-5712-15 D
KGTL, Homer, Alaska; ) Facility IDNos. 52152
KXBA(FM), Nikiski, Alaska; ) 86717
KWVV-FM, Homer, Alaska; and ) 52145
KPEN-FM, Soldotna, Alaska. ) 52149

)
Licensee of FM translator stations’ ) 52150
K292ED, Kachemak City, Alaska; ) 52157
K285DU, Homer, Alaska; } 52158 and 52160
K285EG and K272DG, Seward, Alaska )

)
Former licensee of FM transiator stations® )
K285EF, Kenai, Alaska; )
K283ARB, KenaifSoldotna, Alaska; )
K257DB, Anchor Point, Alaska; )
K265CK, Kachemsak City, Alaska; )
K272CN, Homer, Alaska; and )
K274AB and K285AA, Kodiak, Alaska

ORDER TO SHOW CAUSE
Adopted: February 1,2002 Released: February 6, 2002

By the Commission:

1. Inthis Order. pursuant  Sections 312(a), 312(c} and 503(b) of the Communications Act Of
1934, as amended (the “Act™), 47 U.S.C. §§ 312(a), 312(c) and 503(b), we commence a hearing
proceeding to determine whether the above-captioned licensesheld by Peninsuia Comamunications, Inc.
(“Peninsula”)should be revoked. Peninsulahas continued to operate the seven captioned unlicensed FM
translators following our warning that continued unauthorized eperation might lead 10 possible

' The captioned licensed translators are cwrently operating in accordance with the Commission’s rules. However,
as explained below, because Peninsula continues to operate the seven captioned formerly licensed transtators
subsequent ta a direct order from us to ¢¢ase such operations, the ceptioned translators are now subject to possible

revocation.

? We include the stations formerly held by Peninsula as part of our revocation proceeding to cover the eventuality
that the D.C. Circuit could ultimately reinstate their licenses. Should those licenses be so reinstatod, the conduct
discussed in this order raises serious questions whether Peninsula should be entitled to continue as licensee.
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revocation of all of Peninsula's Commission licenses.’ Such operations not only violate Section 301 of
the Act, 47 US.C. § 301, butalsommb[atamdlmgatdofompnormdﬂ'wmmmhm
and thus in apparent violation of Section 416(c) of the Act. Peninsula's continued refusal to obey a
direct Commission order, which has not been stayed or otherwise modified, calls into question
Peninsula’s fitness to remain a Commission licensee. See 47 U.S.C. § 312(aX2) and (a}(4). See also
Policy Statement on Character Qualifications in Broadeast Licensing, 102 FCC 24 1179 (1986}
(“Character Policy Statemens™) (subsequent history omitted). Moreover, as explained herein, our order
1o terminate operations on the seven translators continues to be valid, mdﬁmmsuk:sobhgmdm
comply with it

DISCUSSION

2 Thebackgroundofth!scasexsdmcussedatlcngthmtheNALandrelatadForfeuumOzder
issued in connection with Peninsula’s violation of Section 301 of the Act.® In our May 200/ MO&O, the
Commission ordered Peninsula to cease operating seven FM translator stations. It is undisputed that
Peninsula has not complied with our order. Peninsula has indicated that it intends to continue to orm
despite the Commission’s order until the D.C. Circuit rules on its appeal of the May 2001 MO&O.

3. Peninsula has argued that it is justified in continuing to operate despite the Commission’s
order pursuant to sections 1.62 and 73,3523 of the Commission's rules, 47 CF.R. §§ 1.62 and 733523,
because its renewal applications arc still “pending.” We disagree, As a preliminary matter, we note that
even if the rules did permit Peninsula to continue operation, a licensee cannot ignore a Commission
order simply because it believes such order to be unlawful. As the Act specifically provides:

All such orders shall continue in force for the period of time specified in the
mdumunmmeCmmmmmmacmmemwmﬁmumma
supersedmgorder

1t shall be the duty of every person, its agents and employees, and any receiver or
trustee thereof, to observe and comply with such onders so long as the same shall
remain in effect.®

In any event, neither rule cited by Peninsula authorized it to continue broadcasting after the date

3 See Peninsula Communications, Inc., Notice of Apparent Liability for Forfeiture and Onder, 16 FOC Red 16124
(2001) (“NAL").

4 See Peninsula Communications, Inc., 16 FCC Red 11364 (2001) (“May 200! MO&O™). This day we also
release 8 Forfeiture Order (PCC 02-31), which imposes a forfeitere of $140,000 on Peninsula for its willful and
repeated violations of Section 301 of the Act, resulting from the continued operation of the unlicensed translators.
% See notes 3 and 4, supra.

® See Declaration of David F. Becker, President, Peninsula Communications, Inc., filed September 10, 2001
Peninsula filed this swotn declaration in response to the Commission’s order that it do so. See also Peninsule
Communications, Inc. v. FCC, Case No. 01-1273 (D.C. Cir. June 15, 2001).

T 47US.C. §408.

¥ 47 US.C. § 416().
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specified in the May 2001 MO&O. Section 1.62 of our rules provides that & renewal applicant’s license
“shall continue in effect ... until such time as the Commission shall make a final determination with
respect to the renewal application.”® Here, the Commission made such a final determination. The fact
that an appeal is pending is irrelevant for purposes of section 1.62, as the Commission held in Mobilcom
Pittsburg, Inc., 9 FCC Red 509 (1994). As for 47 C.FR. § 73,3523, the definition of a pending
application on which Peninsula rclics is expressly restricted by subsection (d) of that cale to the operation
of that rule alone. Section 73.3523 secks to prevent a competing applicant who filed sgainst a renewal
application from receiving “greenmail” from the repewal applicant. That role bas sbsolutely nothing to
do with this case. Hence, neither rule provides any justification for Peninsula’s continued operation of
?&cl:;%imedmdammafﬁerthedatcspmiﬁedintbeﬂayzwluo&oahatis.aﬁamidnigbtmy 19,

4. Peninsula also contends that the D.C. Circuit Coust’s September 6, 2001, Order,'! reises
questions about the finality of the May 2001 MO&O. We disagree. That onder merely requests a status
report and does not purport to find that the May 200 MO&QO was not a final decision as to the status of
the seven FM translators. In any event, the fect that an order may not be final does not affect a perty's
obligation to comply with such order. Next, Peninsula argues that 47 U.S.C. § 312(g)’s mandase for the

* See also 5 US.C. § 558(c) (Wm provision of the Administrative Procedure Act states that the license
continues until the renewal application "has been finally determined by the sgency™).

' Generally, we permit a disqualified broadcast licensee to continue operations during judicial appeals to easure
servioe to the public until the court resolves the licensee's qualifications. Ses Pinelands, Inc., 7 PCC Rcd 5058,
6061 n. 12 (1992), In those situations, when we choose 10 allow licensees 10 continoe operstions, we do so
explicitly. See, e.g.. Contemporary Media, Inc.. 13 FCOC Red 14437, 14461 (1998). In our May 2001 MO&O, we
did not give Peninsula continued authority to operate. We also note that, in light of the record, it would have been
inappropriate for us to do s0. As discussed in the May 2001 MO&O and NAL, Peninsula received in November
1997 conditional grants of rencwal and assignment applications to remedy rule violations that had been ongoing
since June 1, 1994, At the outset, Peninsula accepted and eadorsed the conditional grants as fair and consistent
with the facts and the law. See Moy 200! MO&Q, 16 FCC Red at 11368. However, by the time of the. May 2001
MO&O, Peninsula had failed w fulfill the condition, namely, consummating the assignment of its FM transiator
licenses, despite having years 10 do so aad despite our explicit wamning that not doing so wonld result in
cancellation of thoee licenses. See Peninsala Communications, Inc., 15 PCC Rod 3293 (2000) (“February 2000
MO&O™), May 2001 MO&Q. Moreover, the record further demonstrated beyond doubt that Peninzula would
never fulfill the condition. In light of these circumstances, granting Peninsula authority to confinue to operate its
FM translators during the pendency of any judicial appeals of the May 200/ MO&O would have perpetuated long-
standing rule violations and been inconsistent with the warning in our Februgry 2000 MO&0O. We saw no reason
1o do cither, We had given Feninsula ample time to meet the condition imposed in 1997 and come into compliance
with 47 C.ER. § 74.1232(4).

" Peninsula Communications, Inc. v. FCC, Case No. 01-1273 (D.C. Circuit). In pertinent part, the Order requires
Peninsula 1o “file a suwkus report addressing whether any procesdings on the FCC's onder o show cause
[concerning the proposed modification of two FM transiator licenses for Seward, Alaska] or any other proceedings
related to the FCC's May 18, 2001 order remain pending before the PCC. The parties are directed to file motions
to govern proceedings within 30 days of the filing of appeliant’s status report. If appellant’s status roport
demonstrates that any proceedings on the FCC's May 18, 2001 order remain pending before the FCC, the parties
should address the effect of such proceedings on the coust’s jurisdiction to hear this appeal.” Peninsula filed the
required status report on September 20, 2001, In response, we filed a “Motion to Govern Further Proceedings” on
October 18, 2001. Thercin, we argued that the May 2001 MO0 is final and appealable with respect to the seven
translators whose licenses we cancelled, and we urged the Court to issue a briefing schedule. The Court has not yet
acted on cur motion. :
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cancellation of licenses for stations that remain silent for any consecutive 12-month period justifies
Peninsuala’s continned operation pending its appeal in order to preserve those livanses. Again, we
disagree. As matters now stand, the seven FM translator licenses are no longer in effect. Hence, 47
U.S.C. § 312(g), which by its terms applies to licensed stations that remain silent for one year, is
inapposite. In any event, the fact that compliance with an order might negatively impact Peninsula does
not justify ignoring such an order. Finally, Peninsula submits that it had a rigit to a hearing prior to the
dismissal of its seven translator licenses pursuant to 47 U.S.C. §§ 309%(e) or 312(c). Peninsula is
mistaken. Peninsula had received and accepted a conditional grant of its 1995 renewal applications for
the translators in 1997. Having failed to fulfill the condition despite having years to do so, Peninsula
forfeited its licenses and has no entitlement to a hearing. See P & R Temmer v. FCC, 743 F.2d4 918, 928
(D.C. Cir. 1984) (termination of license for failure to meet license condition did not require hearing). In
any event, even if Peninsula wins on this argument in court, that does not justify its failure to comply
with the Commission’s order.

5. We have considered and rejected Peninsola’s contentions. None of the rule or statatory
provisions cited by Peninsula authorized in any way its operation of the translators once the AMay 2001
MO0 became effective. We did not provide for continued operation of Peninsula's translstors in our
May 2001 MO&O, and, absent a stay of that order,'? Peninsula was required to terminate operations upon
that order’s effective date. See 47 U.S.C. §§ 408, 416(c). Peninsula did not do so. Instead, it has chosen
to defy our order. We conclude that Peninsula’s continued failure to obey our May 2001 MO&O belies
its claim that it has acted as a conscientious and responsible broadeast licensee. We forther conclude that
Peninsula’s defiance raises extremely serious questions as to whether Peninsula has the character
(ualifications to continue as a licensee, regardless of whether it vitimately prevails in conrt on the appeal
of our May 2001 MO&O.

ORDERING CLAUSES

6. Accordingly, IT IS ORDERED THAT, pursuant to Sections 312(a)X2), 312(aX4) and 312(c) of
the Act, 47 U.S.C. §§ 312(a)(2). 312(a)(4) and 312(c), and section 1.91 of the Commission's rules, 47 :
C.FR. § 1.91, Peninsula Communications, Inc. is hereby ORDERED TO SHOW CAUSE why its licenses
for broadcast stations KGTL, Homer; KXBA(FM), Nikiski; KWVV-FM, Homer; KPEN-FM, Soldotna;
and its licenses for FM translator stations K292ED, Kachemak City; K295DU, Homer, K285EG and
K272DG, Seward, all in Alaska, SHOULD NOT BE REVOKED. In the event the D.C. Circuit reinstates
the licenses for former FM transistor stations K285EF, Kenai; 283AB, KenaifSokdotna: K257D8,
Anchor Point; K265CK, Kachemak City; K272CN, Homer, and K274AB and K285AA, Kodiak, all in
Alaska, we intend that all such licenses shall be included in this Order to Show Cause. Peninsula shall

" Peninsula observes that it filed a motion for stay of our February 2000 MO&O, which, it argues, we never
directly addressed. It now “renews” its request that the Commission stay its May 2001 MO&D pending a final
court dstermination of Peninsula’s appeal. We dismiss Peninsula's request. Peninsuia’s request does not comply
with section 1.44(e) of our rules, 47 C.FR. § 1.44(e), which requires that stay requests be filed as separate
pleadings. Moreaver, our May 2001 MO&0 modified in significant respects the February 2000 MO&O, thecoby
rendering moot Peninsula’s stay request of the February 2000 MO4&O. in any event, we niote that the mere
pendency of such a motion does not give Peninsula the right to disobey our direct order to terminate operations of
the seven translators. ' We also note that an order of the 9™ Circuit Coust of Appeals staying 2 District Court
preliminary injunction against Peninsula’s continued operation pending Peninsula’s appeal of the Dixtrict Court's
order (United States v. Peninsula Communications, Inc., Case No. 01-35965 (9" Cir.), Order, November 21, 2001)
does not affect the continuing validity of the Commission's May 200! MO&O. Evenlfﬂla9‘0um1t|o¢dardld
have such an effect, Peninsula’s defiance of the May 2001 MO&0 continued for six months, which, by itself,
would be a sufficient basis fo commence this revocation proceeding,
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appear before an Administrative Law Judge at a time and place to be specified in a subsequent
Administrative Law Judge order and give evidence upon the following issues:

(a) To determine the facts and circumstances surrounding Peninsula
Communications, Inc.’s operation of former FM translator stations 285EF,
Kenai; K283AB, Kenai/Soldotna; K257DB, Anchor Point; K265CK,
Kachemak City; K272CN, Homer; and K274AB and K285AA, Kodiak, all in
Alaska, subsequent 1o August 29, 2001, contrary to the Commission’s order in
Peninsula Commumications, Inc., 16 FCC Red 11364 (2001), and related
violation of Section 416(c) of the Act;

(b) To determine, in light of the evidence adduced pursuant to issue (a), whether
Peninsula Communications, Inc. has the requisite character qualifications to be
a Commission licensee and thus whether its captioned broadcast and FM
translator licenses, including any former licenses reinstated, should be revoked.

7. IT IS FURTHER ORDERED THAT, to avail itself of the opportunity to be heard and to present
evidence at a hearing in this proceeding, Peninsula Communications, Inc., pursusnt to section 1.91(c) of the
Commission’s rules, 47 C.E.R. § 1.91(¢c), SHALL, within thirty days of its receipt of this ORDER TO
SHOW CAUSE, FILE with the Commission a written appearance stating that it will appear at the hearing
and present evidence on the issues specified above. An unexcused failure to file 2 timely notice of
appearance will constitute a waiver of such hearing, pursuant to section 1.92(a)(1) of the Comumission’s
nules, 47 CER. § 1.92(a)1). If the hearing is waived, Peninsula Cosnmunications, Inc. may submit a
written signed statement pursuant to section 1.92(b) of the Commission’s rules, 47 CF.R. § 1.92(b), which
can deny, seck to mitigate or justify its unanthorized operation of the seven noted translators. In the event
Peninsula Communications, Inc. waives its right to a hearing, the Chief Administrative Law Judge (or
presiding officer if one has been designated) shall, at the earliest practicable date, issue an order reciting the
events or circumstances constimting a waiver of hearing, terminating the hearing, and certifying the case to
the Commission. See section 1.92(c) of the Commission's rules, 47 CF.R. § 1.92(c).

8. IT IS FURTHER ORDERED THAT, pursuant to section 0.111(b) of the Commission’s rules, 47
CFR. § 0.111(b), the Enforcement Bureau shall serve as trial staff in this proceeding.

* 9. IT [S FURTHER ORDERED THAT, pursuant to Section 312(d) of the Act, 47 US.C. § 312(d),
and section 1.91{d) of the Commission’s rules, 47 CF.R. § 1.91(d), the burden of proceeding with the
introduction of evidence and the burden of proof shall be upon the Commission.
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10. IT IS FURTHER ORDERED THAT, pursuant to Section 312(c) of the Act, 47 USC. §
312(c), a copy of this ORDER TO SHOW CAUSE shall be sent by Certified Mail Return Receipt
Requested to David F. Becker, President, Peninsula Communications, Inc., Post Office Box 109, Homer,

Alaska 99603, with a copy to Jeffrey D. Scuthmayd, Esquire, Southmayd & Miller 1220 19* Street, N.W.,
Suite 400, Washington, D.C. 20036.

FEDERAL COMMUNICATIONS COMMISSION
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Acting Secrctary




